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Thisisachild custody case. Bryan L. Greene (Father) and Tammy Rushing Greene, now
Harris(Mother), were divorced by decree entered June 2, 1988. The decreeincorporated aprior

Marital Dissolution Agreement, which granted custody of the parties minor child, Sara Ann



Greene, to Mother, with liberal visitation rightsto Father. On September 15, 1994, Father filed
a petition seeking cugtody, alleging a material change in circumstances. After an evidentiary
hearing on March 10, 1995, the trial court granted Father's Petition for Change of Custody. *
Mother has appealed, and the only issueiswhether thetrial court erred in ordering a change of
custody.

Sara Ann Greene was born in August of 1986. Since the time of the parties’ separation
in April of 1987, Sara has resided with Mother or with Mother's parents. Prior to the present
proceeding, Father exercised his visitation rights approximately 50% of thetime and generally
paid child support payments in atimey fashion. Therewas testimony at trial that Sara has a
good relationship with both parents.

Sara's current teacher at Sweetwater Elementary School, Cleo Davis, testified that Sara
isagood, well-behaved student who shows continued, steady growth in her school work. She
testified that Sarais like "any other third-grader." However, there was evidence that Sara had
been absent from school frequently, missing 32 of 180 days in the second grade. Mother
testified that Sara's absences were generally caused by colds, and she also missed ten days of
school because of chicken pox.

Dr. Tom Hanaway, aclinical psychologis who performsforensic evaluationsfor courts
in custody matters, met with Sara twice. He also met with Sara's mother, father, maternal
grandmother, and talked to two of Sara's school teachers. Hetestified that Sarais very bonded
to her mother, and that she expressed a strong desire to continue living with Mother. Dr.
Hanaway found Sara to be a bright, well-adjusted child who did not exhibit signs of
psychological problems.

Father isa29 year old resident of Kingsport, Tennessee. He works part-time for Wells
Fargo and part-time on hisfamily'sfarm. Father admitted on cross-examination that he has had
numerousjobssincetheparties divorce. Although Father receivesno compensation for working
on the farm, he lives in his parents home, has his meals there, and receives some financial

support from the elder Greenes. Father testified that if heis awarded custody, he will continue

This Court granted Mother’s Motion for Stay Pending Appeal, pursuant to T.R.A.P. 7.
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to live with his parents in this four bedroom home. Mrs. Greene will take care of Sarawhen
Father is at work.

Asevidence of changed circumstancesaffecting Saraswelfare, Father assertsthat Mother
has changed her residence approximately five times since the parties 1988 divorce. Father
testified that M other hashad several boyfriends. Therewasevidencethat at | east one boyfriend,
Tony Harris, whom Mother later married, lived with Mother and Sara outside of wedlock. Both
Mother'ssecond and third marriagesfailed.? Father admitted that Sarahad adequate housing and
food. Although Father hasnever met or talked with Sara’ steachers, he stated that her education
was neglected during the first and second grades.

Trina Johnson, Mother's first cousin, testified on behalf of Father. She testified that
Mother lived with David Thompson, whom Mother did not marry, in 1988, and that Father was
aware of thisliving situation. (Mother denied living with Thompson.) Trinaalso stated that,
during the period Mother was involved with Thompson, Trina saw Mother and Thompson at a
convenience store, without Sara. Trina, concerned about Sara's welfare, immediatey went to
Mother'sapartment. Trinatestified that she heard crying inside the apartment, but that no one
cameto the door when she knocked. Trinawaited at the apartment, hidden, until Mother and
Thompson returned, approximately thirty minuteslater. Trinaa sotestified that on oneoccasion
in 1992, when she went to Mother's house, at Mother's request, to pick up Sara, she noted that
the apartment was a mess and there was no food in the house. Trina aso testified that when
Mother moved out of ahouse owned by Mother and Trina's great-grandmother, Dovie Rushing,
Mother left the house in complete disarray. This testimony was contradicted by Jane Moser,
Sara's maternal grandmother.

Dovie Rushing, Mother's grandmother, also testified on Father's behalf. Mrs. Rushing,
who lives in Sweetwater, has a close relationship with Sara and has kept her frequently since

Sarawasasmall child. Shetestified that athough Saraaways had adequate food, clothing, and

“Mother's third marriage, to Neil Turner, took place on February 1, 1994. The ceremony
was performed by Fay Tennyson, aformer County Commissioner. Mother testified that she
believed she was married, but later discovered that the marriage certificate had not been returned
to the county clerk's office, shedding doubt on the validity of the marriage. Regardless, Mother
ended her relationship with Turner prior to her discovery that the marriage might not be valid.
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housing, Mother was a “poor housekeeper” and had not given Sara “the best of care.”

Mr. Robert Greene, Sards paternal grandfather, testified on behalf on his son. He
testified that Sara would be welcomein his home in Kingsport. He also stated that he did not
harbor any bad feelings against Mother.

Mother testified that achange of custody would not bein Sara'sbest interest. However,
she testified that she has always encouraged, and continues to encourage, her daughter's
relationshipwith Father. Aftertheparties divorce, Mother livedin public housing for two years.
Mother and Sarathen moved to a house owned by one of Mother'sauntsin Athens, where they
lived for one year. Mother testified that she and Sara moved to Athens because Mother was
unhappy with Sara's school in Sweetwater, which was experimenting with a "non-traditional”
classroom. Mother and Sara next moved to Knoxville in order for Mother to attend the
University of Tennessee. Mother and Saralived therefor one semester, but returned to Mother's
parent's home in Sweetwater because Mother had to undergo major surgery. After Mother
recuperated, M other and Saramoved to ahousein Sweetwater owned by Mother'sgrandmother.

After leaving that house, Mother and Saralived in an apartment in Sweetwater, near Mother's
parents home. When Mother married Turner in spring of 1994, they moved briefly to Tellico
(however, Sara continued to attend school in Sweetwater). At thetimeof trial, Mother and Sara
were living with Mother's parents in Sweetwater.

Questions regarding custody first arose in May of 1994, when Mother checked herself
into a psychiatric hospital in Chattanooga. Mother, who suffers from chronic depression, felt
that it would bein thebest interest of Saraand K atie, adaughter from Mother's marriageto Tony
Harris, to spend time with their respective fatherswhile sherecovered. Mother contacted Sara's
father and Kate's father to suggest ajoint custody arrangement. Kate'sfather, Harris, agreed to
joint custody; Sara'sfather demanded sole custody, which Mother refused to grant. 1n September
of 1994, Mother checked herself into a psychiatric hospital in Knoxville. Currently, Mother
meetswith acounsel or every two weeks. Shetestified without contradiction that her medication
for depression has stabilized and she is doing well. She feels that she is capable, with the
assistance of her extended family when needed, of providing for all of Sara's needs.

Jane Moser testified on behalf of her daughter. Mrs. Moser keeps Sarafrequently. Mrs.

4



Moser stated that Mother is a very good housekeeper. Mrs. Moser corroborated Mother's
testimony that Mother never lived with Thompson. Mrs. M oser stated that she had never noticed
that Mother's problems with depression affected either of Mother's children, and it is her
observation Mrs. Moser stated that Mother is a loving parent who has aways provided
adequately for Sara.

At the close of all the testimony, the trial court stated from the bench:

It looks to me like that there's two groups of family
members, some up in Kingsport and some down here around
Sweetwater, generally speaking. And there are-- both families
lovethislittlegirl . ... And for the most part both families have
been respectful people.

But | don't believethat the actions of the mamahave been
particularly conduciveto theraising of thechild. Now, therewas
some proof . . . about her living with aman or two. | think that
| heard proof that she lived with Turner several months before
they were married . . . If she wasn't living with him, it was
awfully closeto it.

* % % %

And I'm going to rule, and it is my ruling, that the
defendant, that would be the petitioner | guess, Greene, will have
custody of the child.

Now, youall, I think--and it'salso my ruling that thislady
will have liberal visitation rights. But | don't think she ought to
be around that child at times when she's experiencing these deep
depressons. You know, that's not conducive to raising of the
child, is to be in the depression part of the time. And it's not
conducive to raising the child to live with somebody or --before
you marry them.

* % % %

What | am trying to look at is 10 years from now or 20
yearsform now, which one, looking back, would havemost likely
give [sic] this girl a college education, a profession, the
opportunity to meet and marry first-class people that would be
good for her and good for her future family and so forth.

Our review of the findings of fact of the lower court is de novo upon the record,
accompanied by a presumption of the correctness of the trial court's findings. Unless we find
that the evidence preponderates against these findings, we must affirm, absent error of law.
T.R.A.P. 13(d); Nicholsv. Nichols, 792 SW.2d 713, 716 (Tenn. 1990).

The doctrine of res judicata bars a second suit between the same parties on the same

cause of action with respect to all issues which were or which could have been litigated in the



former suit. Wall v. Wall, 907 S.\W.2d 829, 832 (Tenn. App. 1995). Thus, a custody order
cannot be changed absent a showing of new facts, or "changed circumstances,” which require
an alteration of the original custody award. Woodardv. Woodard, 783 S.W.2d 188, 189 (Tenn.
App. 1989).

Child custody cases present primarily factual, not legal questions. Rogero v. Pitt, 759
S.W.2d 109, 112 (Tenn. 1988). Although there are no hard and fast rules asto what constitutes
"changed circumstances,” Arnold v. Arnold, 774 S\W.2d 613, 618 (Tenn. App. 1989), itiswdl
settled that the best interest of the child is the paramount consideration in achild custody case.
Contreras v. Ward, 831 S\W.2d 288, 289 (Tenn. App. 1991). The party seeking a changein
custody hasthe burden of proving by the preponderanceof the evidence that achangein custody
isinthechild'sbestinterest. Musselman v. Acuff, 826 S.W.2d 920, 922 (Tenn. Ct. App. 1991).
In considering whether or not changed circumstances exist, we find the statement of the Wall
court ingructive:

When two people join in conceiving a child, they select that
child'snatural parents. Whenthey decideto separateand divorce,
they give up the privilege of jointly rearing the child, and the
divorce court must decide which parent will have primary
responsibility for rearing the child. Thisdecision of the Courtis
not changeable except for "change of circumstances' which is
defined as that which requires a change to prevent substantial
harm to the child. Custody is not changed for the welfare or
pleasureof either parent or to punish either parent, but to preserve
the welfare of the child. Custody is not changed because one
parent is able to furnish a more commodious or pleasant
environment than the other, but where continuation of the
adjudicated custody will substantially harm the child.
Id. 907 SW.2d at 834.

In the instant case, we cannot agree with the lower court's determination that there has
been a change in circumstances which warrants changing Sara Greene's custody. While there
was evidence that Mother has moved frequently and has been involved in several unsuccessful
relationships, neither aparent'sremarriage nor aparent's sexual indiscretion are, per se, grounds
for achangein custody. See, e.g. Mimmsv. Mimms, 780 SW.2d 739, 745 (Tenn. App. 1989);
Arnold, 774 SW.2d at 618; Curry v. Curry, 416 SW.2d 372, 377 (Tenn. App. 1967). There
was no evidence that Sara has been harmed either by Mother's moves or by Mother's romantic

involvements. Additionally, there is no evidence that Mother's experiences with depression
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have had anegative effect on Saraswelfare. Mother testified at trial, without contradiction, that
her depressionis under control through medication and counseling. Both Sara'steacher and Dr.
Hanaway testified that Sara was a well-adjusted child who exhibited no behavioral problems.
Neither Father nor any of the witnesses who testified on his behalf stated that Saralacked food,
shelter, or clothing.  Although both Mother and Father have good relationships with Sara,
neither relationshipisflavless.® However, Sarahas beenin her mother's custody for her entire
life. Sara expressed a desire to both the lower court and to Dr. Hanaway to remain in her
mother'scustody. Whilethe preference of an eight year old child isnot binding upon this Court,
it isafactor which we may consider. T.C.A. 8 36-6-102(b) (Michie 1991). Absent athreat to
Sara's welfare, we find her close relationship with Mother and Mother's extended family in
Sweetwater to be significant. In Contreras, this Court emphasized the importance of stability
inachildslife:

The stability provided by the continuation of a successful

relationship with aparent who hasbeenin day to day contact with

a child generally far outweighs any alleged advantage which

might accrueto the child asaresult of custodia change. Inshort,

when all goeswell with children, stability, not change, isintheir

best interests.
Id., 831 SW.2d at 290.

Our review of the record reveds no change in circumstances which threatens to cause

substantial harm to Sara'swelfare. Accordingly, thejudgment of thetrial courtisreversed, and

the caseis remanded for such further proceedings as are necessary. Costs on appeal are taxed

to the appellee.

W. FRANK CRAWFORD,
PRESIDING JUDGE, W.S.

CONCUR:

ALAN E. HIGHERS, JUDGE

% This Court does not look lightly upon the fact that Father violated the trial court's
original custody order by refusing to return Sarato her mother's custody at the end of a scheduled
visit which began September 16, 1994. Although Mother's actions have not always reflected
good judgment, this action on the part of Father showsa clear lack of responsibility.
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DAVID R. FARMER, JUDGE



